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(d) A verbatim transcript of the hear-
ing shall be maintained and shall con-
stitute a part of the record.

(e) If a party objects to the admission
or rejection of any evidence or to any
other ruling of the Presiding Officer
during the hearing, he shall state brief-
ly the grounds of such objection. With
respect to any ruling on evidence, it
shall not be necessary for any party to
claim an exception in order to preserve
any right of subsequent review.

(f) Any party may at any time with-
draw his objection to a proposed efflu-
ent standard.

§ 104.11 Briefs and findings of fact.
At the conclusion of the hearing, the

Presiding Officer shall set a schedule
for the submission by the parties of
briefs and proposed findings of fact and
conclusions. In establishing the afore-
said time schedule, the Presiding Offi-
cer shall consider the time constraints
placed upon the parties and the Admin-
istrator by the statutory deadlines.

§ 104.12 Certification of record.
As soon as possible after the hearing,

the Presiding Officer shall transmit to
the hearing clerk the transcript of the
testimony and exhibits introduced in
the hearing. The Presiding Officer shall
attach to the original transcript his
certificate stating that, to the best of
his knowledge and belief, the tran-
script is a true transcript of the testi-
mony given at the hearing except in
such particulars as he shall specify,
and that the exhibits transmitted are
all the exhibits as introduced at the
hearing with such exceptions as he
shall specify.

§ 104.13 Interlocutory and post-hear-
ing review of rulings of the
Presiding Officer; motions.

(a) The Presiding Officer may certify
a ruling for interlocutory review by the
Administrator where a party so re-
quests and the Presiding Officer con-
cludes that (1) the ruling from which
review is sought involves an important
question as to which there is substan-
tial ground for difference of opinion,
and (2) either (i) a subsequent reversal
of his ruling would be likely to result
in substantial delay or expense if left
to the conclusion of the proceedings, or

(ii) a ruling on the question by the Ad-
ministrator would be of material as-
sistance in expediting the hearing. The
certificate shall be in writing and shall
specify the material relevant to the
ruling certified. If the Administrator
determines that interlocutory review is
not warranted, he may decline to con-
sider the ruling which has been cer-
tified.

(b) Where the Presiding Officer de-
clines to certify a ruling the party who
had requested certification may apply
to the Administrator for interlocutory
review, or the Administrator may on
his own motion direct that any matter
be submitted to him for review, subject
to the standards for review set forth in
paragraph (a) of this section. An appli-
cation for review shall be in writing
and shall briefly state the grounds re-
lied on. If the Administrator takes no
action with respect to such application
for interlocutory review within 15 days
of its filing, such application shall be
deemed to have been denied.

(c) Unless otherwise ordered by the
Presiding Officer or the Administrator,
the hearing shall continue pending con-
sideration by the Administrator of any
ruling or request for interlocutory re-
view.

(d) Unless otherwise ordered by the
Presiding Officer or the Administrator,
briefs in response to any application
for interlocutory review may be filed
by any party within five days of the fil-
ing of the application for review.

(e) Failure to request or obtain inter-
locutory review does not waive the
rights of any party to complain of a
ruling following completion of the
hearing. Within five days following the
close of a hearing under this part, any
party may apply to the Administrator
for post-hearing review of any proce-
dural ruling, or any ruling made by the
Presiding Officer concerning the ad-
mission or exclusion of evidence to
which timely objection was made.
Within seven days following the filing
of any such application any other
party may file a brief in response
thereto.

(f) If the Administrator on review
under paragraph (e) of this section de-
termines that evidence was improperly
excluded, he may order its admission

VerDate 11<MAY>2000 13:50 Aug 24, 2000 Jkt 190149 PO 00000 Frm 00764 Fmt 8010 Sfmt 8010 Y:\SGML\190149T.XXX pfrm08 PsN: 190149T



765

Environmental Protection Agency § 104.16

without remand for further pro-
ceedings, or may remand with such in-
structions as he deems appropriate
concerning cross-examination, or op-
portunity for any party to submit fur-
ther evidence, with respect to such evi-
dence as he directs should be admitted.
In making his determination whether
to remand, the Administrator shall
consider whether the statutory time
restraints permit a remand, and wheth-
er it would be constructive to allow
cross-examination or further evidence
with respect to the newly admitted evi-
dence. If evidence is admitted without
cross-examination, the Administrator
shall consider the lack of opportunity
for cross-examination in determining
the weight to be given such evidence.

(g) Motions shall be brief, in writing,
and may be filed at any time following
the publication of the proposed effluent
standards, unless otherwise ordered by
the Presiding Officer or the Adminis-
trator. Unless otherwise ordered or
provided in these rules, responses to
motions may be filed within seven days
of the actual filing of the motion with
the hearing clerk.

§ 104.14 Tentative and final decision
by the Administrator.

(a) As soon as practicable following
the certification of the record and the
filing by the parties of briefs and pro-
posed findings of fact and conclusions
under § 104.11, the Administrator, with
such staff assistance as he deems nec-
essary and appropriate, shall review
the entire record and prepare and file a
tentative decision based thereon. The
tentative decision shall include find-
ings of fact and conclusions, and shall
be filed with the hearing clerk who
shall at once transmit a copy thereof
to each party who participated at the
hearing, or his attorney or other rep-
resentative.

(b) Upon filing of the tentative deci-
sion, the Administrator may allow a
reasonable time for the parties to file
with him any exceptions to the
tenative decision, a brief in support of
such exceptions containing appropriate
references to the record, and any pro-
posed changes in the tentative deci-
sion. Such materials shall, upon sub-
mission, become part of the record. As
soon as practicable after the filing

thereof the Administrator shall pre-
pare and file a final decision, copies of
which shall be transmitted to the par-
ties or their representatives in the
manner prescribed in paragraph (a) of
this section.

(c) In the event that the Adminis-
trator determines that due and timely
execution of his functions, including
compliance with time limitations es-
tablished by law, imperatively and un-
avoidably so requires, he may omit the
preparation and filing of the tentative
decision and related procedures set
forth in paragraph (b) of this section,
and shall instead prepare and file a
final decision, copies of which shall be
transmitted to the parties or their rep-
resentatives in the manner prescribed
in paragraph (a) of this section.

(d) Any decision rendered by the Ad-
ministrator pursuant to this section
shall include a statement of his find-
ings and conclusions, and the reasons
and basis therefor, and shall indicate
the toxic pollutant effluent standard or
standards which the Administrator is
promulgating or intends to promulgate
based thereon.

§ 104.15 Promulgation of standards.
Upon consideration of the record, at

the time of his final decision the Ad-
ministrator shall determine whether
the proposed effluent standard or
standards should be promulgated as
proposed, or whether any modification
thereof is justified based upon a
proponderance of the evidence adduced
at the hearing, regardless of whether or
not such modification was actually
proposed by any objecting party. If he
determines that a modification is not
justified, he shall promulgate the
standard or standards as proposed. If
he determines that a modification is
justified, he shall promulgate a stand-
ard or standards as so modified.

§ 104.16 Filing and time.
(a) All documents or papers required

or authorized by the foregoing provi-
sions of this part including, but not
limited to, motions, applications for
review, and briefs, shall be filed in du-
plicate with the hearing clerk, except
as otherwise expressly provided in
these rules. Any document or paper so
required or authorized to be filed with
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